United States Court of Appeals

District of Columbia Cir cuit
Washington, D.C. 20001-2866

NOTICE

Notice is hereby given of revisions to the November 28, 1988, order of this Court
establishing the Appellate Mediation Program and to the narrative description of the
program that accompanies the order in the Court's Appellate Mediation Program
brochure. The revisions will take effect on April 14, 1998.

The revisions are non-substantive and, under Circuit Rule 47(a), do not require
notice to the public and an opportunity for public comment. Substantive changes in the
order and brochure are likely to be made after an ongoing study of the Appellate
Mediation Program is completed.

The purpose of the revisions is as follows:

> to clarify the language to make the documents more readable;

> to eliminate outdated references to the local rules and the Chief Staff Counsel's
Office and to incorporate the March 7, 1990, Addendum into the body of the
order; and

> to conform the language of both documents to current practice with regard to the

location of mediation sessions, the content of motions to request changes in the
briefing schedule, the Court's practice with regard to the mediation of
uncounseled cases and the Court's policies regarding the confidentiality of the
mediation process.

The revised order and narrative are attached to this Notice. The language that
is deleted is struck through; new language is highlighted.

/sl Mark J. Langer
Mark J. Langer, Clerk



Issued: April 7, 1998



UNI TED STATES COURT OF APPEALS
FOR THE DI STRICT OF COLUMBI A CIRCU T
ORDER ESTABLI SHI NG APPELLATE MEDI ATI ON PROGRAM

REVI SED ORDER

BEFCORE: , ' ; ; ;

EDWARDS, Chi ef Judge; WALD, SILBERVAN, W LLI AVS,
G NSBURG, SENTELLE, HENDERSON, RANDOLPH, ROGERS, TATEL
AND GARLAND, Circuit Judges

ORDERED, by the Court, en banc, that civil appeals fromthe
United States District Court, petitions for review of agency
action, and original actions may be referred to a nedi ator
desi gnated by the Court to neet with counsel and parties to
facilitate settlenent of the case, to sinplify issues or
otherwi se to assist in the expeditious handling of an appeal .

Mediat+on—wH—be—intt+ated—by—-order—of—theCourt— It is

FURTHER ORDERED t hat nedi ati on sessions nust be attended by
counsel for each party or another person with actual authority to
settle the case. Additionally, the parties thenselves are
strongly encouraged to attend the sessions. |n cases involving
the U-S- United States governnment or the District of Colunbia
€government, senior attorneys on either side of the case may
attend nedi ati on sessions so |long as soneone wth settl enent
authority can be reached by tel ephone during conference sessions.
execept—that—+n—cases—+n—whiech When settlenent authority for the
United States governrent rests with officials of the rank of
Assi stant Attorney General (or its equivalent) or higher, or with
t he nmenbers of an independent agency, or in cases in which
settlenment authority for the District of Colunbia governrent
rests with officials above the rank of Corporation Counsel, th+s
provtston—shat—not—appty the requirenent that the off|C|aIs or
menbers be reachabl e during the nediati on session is wai ved
unl ess the nmedi ator for good reason specifically se provides
otherwise in witing after review ng the nedi ati on papers.
Failure of counsel to attend sessions may result in the
i nposition of sanctions.

The G rcuit Executive for the DDC. Grcuit shall serve as
the program adm ni strator of the Appellate Mediation Program A
party may request nediation, but the Entef—Staff—Counset Director
of the Legal Division of the Clerk's Ofice will ultimately
determ ne which cases are appropriate for nediation. Case
sel ection will take place apptexifatety no sooner than 45 days
after a case has been docketed in the Court of Appeals. Lead
counsel will receive notice of case selection and of the nediator



assi gned.

An initial nmediation session will be seheduled held by the
medi ator within 45 days of a case's selection for nediation. The
medi ator will schedul e additional sessions;as needed. Mediation
sessions will normally be held at the U—S- E. Barrett Prettyman
United States Courthouse, for—thebrstrtet—of—Cotunbta—3rd—and
333 Constltutlon Avenue N. W, Vﬂshlngton D C. +F—ﬁﬁ%ﬁa++y

e##ree— The nedlator has dlscretlon, however, to hol d sessions at
any other |ocation he/she thinks appropriate.

The Court will send the nediator a copy of the judgnment or
order on appeal, any opinion issued by the District Court or
agency, the appellant's or petitioner's statenent of issues on
appeal, D.C. Gr. Rule =)t 28(a)(1l) statenents, and al
relevant notions. Wthin fifteen days of the case's sel ection
for mediation, counsel shall prepare and submt to the nediator a
position paper of no nore than ten pages, stating their views on
the key facts and legal issues in the case. The position paper
will include a statenent of notions filed and their status
dlsp05|t|on AH—ett+ons—Hted—or—dectded—whiteredtatton—+s

are—NoFH—to—befHted—wththe Cerks—Oof+ce—execept—asnoted
betow- Mediation statenents shall not be filed with the Court
and need not be served on opposing counsel unless the nediator so
directs.

All nmotions filed or decided while nediation is underway are
to be identified for the nediator and submitted to hinf her upon
request. Like nediation statenents, docunents submtted to the
medi ator or prepared for nediation sessions need not be served on
opposi ng counsel unless the nediator so directs and shall not be
filed with the derk's Ofice.

Al'l cases in nediation remain subject to normal scheduling
for briefing and oral argunent by the Cerk’s office. If +t++s
the—+edrator—s—vi+ew the nediator, in consultation with the
parties, believes that addltlonal medi ati on sessions or
di scussions are required and that steh—sessions—wottd—atfeect—the

the briefing schedule in the case
would interfere with such efforts the attorneys shall request an
extension by filing a joint notion to defer or postpone the
briefing and/or oral argunent date(s). The notion nust indicate,
in both the caption and the first paragraph, that the change is
needed to accommbdat e a pendi ng nedi ati on. The attorneys shal
represent that the nmediator, whomthey shall not identify by



name, concurs in the request. Attorneys may not file any other
nmotions that would notify the Court that the case is in
medi ati on, nor may they use information obtained through the
medi ati on as a basis for any other notion.

The content of nediation discussions and proceedi ngs,
i ncl udi ng any statenent nade or docunent prepared by any party,
attorney or other participant, is privileged and shall not be
di scl osed to the Court or construed for any purpose, in any
proceeding in any forum as an adm ssion against interest. Yo

%ha%—eﬁdT—%hg—ﬁaf%fes—sha%%—ﬁe%—ff%e—aﬁy—ﬁﬁ%feﬁ—ef—e%hef—deeﬂﬁEH%

Medi at ors shall not conply with requests for information about
medi at ed cases and, if subpoenaed, are hereby instructed not to
testify. Participating counsel and their clients will refrain
fromcomenting publicly about the fact that a case is in

medi ati on or fromdi sclosing any information about the parties’
di scussions or the status of the talks to anyone who is not,
directly or indirectly, a party to the negoti ati ons.

No party shall be bound by anything said or done at a
medi ati on session unless a settlenent is reached. |If a
settlenment is reached, the agreenent shall be reduced to witing
and shall be binding upon all parties to the agreenent.

Medi at ors who have been selected by the Court to serve in
t he Appellate Medi ati on Program are highly experienced nenbers of
t he bar who have been involved in the types of litigation that
cone before the Court. Mediators, who will serve w thout
conpensati on, have received special training to help parties
reach agreenent and avoid the tinme, expense and uncertainty of
further litigation. Mediation is offered to parties at no cost.

Medi ators may, in their discretion, call or wite to private
clients or to representatives of governnment agencies to request
their attendance at nedi ati on sessions. Any conmunication by the
medi ator with such persons nust, however, be fully disclosed to
t he counsel of record. Mediators may communicate, in the
presence of counsel, settlenent offers or other appropriate
information to private clients or to representatives of
gover nnment agencies. |If a nediator nmakes any oral or witten
suggestion as to the advisability of a change in any party's
position with respect to settlenent, counsel for that party shal
pronptly transmt the suggestion to his or her client if that
client is not present at the nediation session. Counsel shal
explain to clients, whether present at nediation or not, the



suggestions put forward by nediators and their inport. It is

FURTHER ORDERED that if a case is settled, counsel shal

file a stipulation of dism ssal. Such stipulation nmust be filed
within 30 days after the settlenent is reached unless a short
extension is requested by the attorneys by notion. |If a case

cannot be resolved through nediation, it will remain on the
docket and proceed as if nediation had not been initiated,
therefore, no notification to the Court is necessary.

A copy of this Oder will be posted in the Ofice of the
Clerk of the United States District Court for the District of
Col unbia and the O fice of the Cerk of the United States Court

of Appeals for the D strlct of Cblunbla CerU|t A—copy—of—this

Per Curi am

Mark J. Langer
Cerk

EFFECTI VE:  Nevefiber—28,—1988 April 14, 1998







COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA
CIRCUIT APPELLATE MEDIATION PROGRAM

perred— The Appellate Medi at| on Program was created in 1987 Originally concerved asaone
year experiment, it has become an integral part of the Court’ s case management system.
Mediation was originally intended to supplement the Court’s 1986 Case Management Plan, which
was undertaken to accommodate a sixty percent increase in filings and pending cases over atwo-
year period. It was Mediatiornts a so intended to help parties by curtailing the expense involved

in protracted appeals and by provrdl ng aforum whrehﬁnﬁul-ateﬁ—thedevelopmeﬁt—ef—ereatwe

Oﬁ-ﬂ‘lel'lLGWﬁ' to strmulate the devel opment of creatlve reeol ut| on optronsthat are not l|kely to be
achieved through Court order or through the independent action of the parties.

The Appellate Mediation Program uses mediation to achieve settlement of cases. It aso
encourages the settlement of some issuesin a case and the procedural streamlining of casesto
simplify briefing and to reduce motions activity. Mediation efforts that are unsuccessful initially
may result, weeks or even months later, in settlement.

Mediation differs considerably from arbitration and negotiation. In arbitration, an
outcome isimposed upon the parties. In negotiation, discussion takes place between the parties,
usually with no assistance from aneutral. 1n mediation, a neutral helps parties reach a resolution
that is acceptable to them. Cases are settled only if the parties agree to a course of action that will
terminate their case so that no further Court involvement is required.

The Appellate Mediation Program hane
Nonethetesst has had a significant impact on the Court' sworkl oad Cases that are settled do not
proceed to oral argument, thus saving the time of judges and law clerks who would otherwise
prepare for argument. Issues and positions are clarified in the mediation process so that, even if
settlement is not achieved, the Court benefits from more efficient briefing. Finally, mediation
frequently saves time and money for the litigants themselves. It can also produce agreements that
meet their needs more effectively than the relief that could be provided through the-cotrt
proeeeding: judicia disposition. Mediation is offered at no cost to the parties.

CASE SELECTION

Cases frled wrth the Court of Appeals area:reeraed-by—attoHaey‘aH=1—the€l=rref—5‘ta‘1€
torn— selected for mediation by attorneysin

the Legal D|V|son of the Clerk’'s Offrce Screenr ng occurs approxitnately after dispositive




motions have been decided and, in any event, no sooner than 45 days after a case has been
docketed in the Court of Appeals.

No criminal cases enter the program. Civil cases are reviewed on an individua basis, with
anumber of factors considered in making the eligibility determination. These factors include the
nature of the underlying dispute, the relationship of the issues on appeal to the underlying dispute,
the availability of incentives to reach settlement or limit the issues on appeal, the susceptibility of
these issues to mediation, the possibility of effectuating a resolution, the number of parties and the
number of related pending cases. Uncounseled cases, while not categorically excluded, arerarely
referred to mediation.

Parties are encouraged to request mediation by completing a "Request to Enter Appellate
Mediation Program™ form and sending it to the Clerk in duplicate. The Court treats such
requests as confidential. Although saeh requests to enter mediation are not automatically granted,

the Ehtef-Steff-Cotnsel-gives Legal Division staff gives them special consideration.

PROGRAM MEDIATORS

The Court has selected distinguished senior members of the bar, academicians from local
law schools, and te-serve-asmecdiators-asweH-as attorneys who-have-had with broad experience
mediating complex civil cases to serve as mediators. The mediators are experienced ttigators
attorneys who enjoy the Court's full confidence.

The mediators protect the confidentiality of all proceedings and do not communicate with
the Court about what transpires during mediation sessions. Mediators are required to recuse
themselves from handling any cases in which they perceive a conflict of interest.

Mediators are not paid for their services, but are reimbursed by the Court for minor out-
of-pocket expenses such as trips to the Courthouse. The Court aso provides parking,
administrative support and limited secretarial servicesif needed.

The primary role of program mediators is to make every effort to help parties reach a
settlement or, at a minimum, to help parties resolve some issuesin the case. If settlement is not
possible, the mediators will help parties clarify or eliminate issues to expedite the litigation
process.

CONFIDENTIALITY

Confidentiality is ensured throughout the mediation process. Attorneys in the-Chief-Staff
Counset's-OffteeLega Divison do not confer with judges in selecting cases for mediation.
Mediators protect the confidentiality of all proceedings and are prohibited from complying with
subpoenas or other requests for information about mediated cases. Papers generated by the
mediation process are not included in Court files, and information about what transpires in the



mediation process is not at any time made known to the Court. The Circuit Executive's Office,
which is responsible for program administration and evaluation and liaison between the mediators
and Court personnel, maintains strict confidentiality about the content of the mediation in
particular cases. The Court expects participating counsel to refrain from commenting publicly
about the fact that a case isin mediation or from disclosing any information about the parties
discussions or the status of the talks to anyone who is not, directly or indirectly, a party to the
negotiations.

The above is not intended to guarantee absol ute secrecy about the identity of the cases
that are chosen for mediation. Nor is it meant to preclude dissemination of information about the
types of cases going through the mediation process and about overall program results. Generic
information about the program and cases entering it is available, and reports are generated for
analysis and evaluation. Individual cases that have been resolved through mediation may be
publicly identified or brought to the Court’s attention as program successes if the litigants consent
to such a disclosure.

MEDIATION PROCEDURES

The Ehief-Staft-Counsel-wit-dentify Director of the Legal Division of the Clerk's Office
identifyies cases for mediation appreximatety no earlier than 45 days after they have been

docketed in the Court of Appeals. Lead counsel and intervenorsinvolved in cases selected for
mediation wit receive aletter from the Court describing the program and assigning a mediator. A
copy of the Court's en banc Order defining the procedures to be followed wit-be isincluded in the
mailing. At the same time, the Court witt sends to the assigned mediator a copy of the judgment
or order on appeal, any opinion issued by the District Court or agency, the appellant's or
petitioner's statement of issues on appeal, D.C. Cir. Rule H{ayh) 28(a)(1) statements, and all
relevant motions.

Within fifteen days of the selection of a case for mediation, counsel witt are required to
submit a position paper, not to exceed ten pages, to the mediator. The position paper will outline
the key facts and legal issuesin the case and WI|| |ncI ude a statement of motions filed and their
status. Position papers a S \
eﬂaeﬁpaﬁy—w%ss—theﬁedlateﬁs&drreets arenot briefs, are not flled W|th the Court and need

not be served on the other party unless the mediator so directs.

The mediator wih schedute sets the date for the initial mediation session, which must be
held within 45 days of the selection of the case for mediation, and schedules follow-up sessions as
needed. The medtatorwit-setthe-date-forthe initial sessionwhieh-witt isnormally be held at the
Court. However, amediator may deC| de to hoId this or sub%quent seﬁreﬁ meeti ngs in hig’her
office or at another location. - 3 ;
Whereas—aAlI cases |n medlatlon are subject to normal schedullng for brleflng and oral argument—

S i SESS 5 ess. If it
appears that the briefing schedule will interfere with the medl ator s ability to convene necessary
sessions or otherwise proceed with the mediation +-se, the attorneys shall filea motion to defer




or postpone the briefing and/or oral argument date(s), representing that the mediator, whom they
shall not identify by name, concursin the request. The motion must indicate, in both the
caption and thefirst paragraph, that the change is needed to accommodate a pending
mediation. Attorneys may not file any other motions that would notify the Court that the caseis
in mediation.

The Court requires that counsel for parties attend all mediation sessions. All parties are
also strongly urged by the Court to attend each mediation session. Each party represented must
have counsel or another person present with actual authority to enter into a settlement agreement
during the session. In casesinvolving the United States government or the District of Columbia
government, senior attorneys on either side of the case may attend mediation sessions so long as
someone W|th eettl ement authorlty can be reached by tel ephone durlng conference sesaons H—rs

Haeﬁaedmﬁeeeereﬁ— Itis the reepona bility of the Unlted States Department of Justl ce and the
District of Columbia Corporation Counsel attorneys during these sessions to furnish the mediator
with the names and titles of the government officials who are authorized under applicable laws
and regulations to effectuate settlement, including the Justice Department officials who possess
settlement authority under 28 CFR, Part O, Subpart Y. The attorneys who participate in the
mediation sessions shall aso identify the officials whose participation in the discussions would be
helpful, even though such officials may lack ultimate settlement authority. When settlement
authority for the United States government rests with an official at the rank of Assistant Attorney
Generdl, its equivalent or higher, or with members of an independent agency, or when settlement
authority for the District of Columbia gevernment rests with officias above the rank of
Corporation Counsdl, the requirement that the official or members be reachable during the
mediation session is waived unless the mediator for good reason specifically so provides
otherwise in writing after reviewing the mediation papers.

If settlement is reached, the agreement, which shall be binding upon al parties, will be put
into writing, and counsel will file a stipulation of dismissal. If the caseis not settled, it will remain
on the docket and proceed as though mediation had not been initiated. Regardless of the outcome
of a case, mediators will complete a case evaluation form for each case mediated. Each attorney
participating in the mediation will be asked to complete an evaluation form.

THE MEDIATION PROCESS

Mediation begins at a joint meeting attended by the mediator, counsel for the parties and,
whenever possible, the parties themselves. The mediator explains how the mediation is to be
conducted. After thisintroduction, each party is asked to explain to the other party or parties and
to the mediator its views on the matter in dispute. The party who filed the appeal typically witt



speaksfirst. The mediator is likely to refrain from asking questions or allowing the parties to ask
guestions of each other until al parties have had an opportunity to speak.

Once the views of all parties have been stated in the joint session, the mediator prebably
wit-wantto usually caucuses individually with each of the parties. The purpose of these caucuses
isto allow the mediator and the parties to explore more fully the needs and interests underlying
their stated positions. It is aso to help the parties begin thinking about settlement options that
perhaps go beyond what could be accomplished in the court proceeding alone. The mediator wit
encourages the parties to think broadly about the problem and witt helps them te explore options
for settlement.

After theinitial series of meetings, the mediator may convene follow-up sessions to help
the parties continue to explore settlement possibilities. These discussions may take place in
person or over the telephone, whichever the mediator thinks likely to be most beneficial under the
circumstances of the particular case.



